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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


LOCAL 32B, SERVICE EMPLOYEES $ Docket No. 75-7346 
INTERNATIONAL UNION, AFL-CIO, 


Plaintiff-Appellant, 
- against - 


SAGE REALTY CORP., AE WILLIAM 
KAUFMAN ORGANIZAT: -{, ROBERT 


3 
KAUFMAN, MELVYN KAUsMAN, ALLIED 
MAINTENANCE CORP., PRUDENTIAL : 
BUILDING MAINTENANCE CORP., LOUIS i 
FEIL and WILLIAM KAUFMAN, : 


Defendants-Appellees.: 


BRIEF FOR APPELLEES 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


The following issues are presented in this Court for 


ceview in connection with the appeal herein: 


lL. Whether the District Court properly 
denied plaintiff-appellant s motion for a pre- 
liminary injunction restraining defendants- 
appellees from committing alleged viclations of 
certain provisions of a collective bargaining 


agreement between plaintiff-appellant and a 


multi-employer association, where plaintiff failed 


to demonstrate that defendants-appellees are or 


ever were members of the multi-employer associae 
tion or signatories to or otherwise bound by 
the provisions of the collective bargaining 


agreement? 


2. Whether a preliminary injunction may 
properly be granted where the purpose and effect 
of such extraordinary relief would be to require 
complian with contractual provisions violative 
of public policy as expressed in Section 8(e) of the 


National Labor Relations Act? 
STATEMENT OF THE CASE 


This is an appeal by plaintiff-appellant Local 32B, 
Service Employees International Union, AFL-CIO, from an 
order of the United States District Court for the Southern 
District of New York (Gagliardi, J.), denying plaintiff's 


motion for a preliminary injunction. 


The action was commenced by plaintiff's filing of a 


complaint on May 28, 1975. Named as defendants were Sage 
Realty Corp. ("Sage"), William Kaufman Organization, 
Robert Kaufman, Melvyn Kaufman, Allied Maintenance COPD: 5 


("Allied") and Prudential Build‘ng Maintenance Corp. 


("Prudential"). 


Plaintiff is alleged to be a labor organization 
representing certain building service and maintenance 
workers who were employed at premises located at 77 Water 
Street and 127 John Street, New York, New York, on the 


date of the complai % (Comp. 43). 


The complaint alleges that defendant Sage, on or 
about April 24, 1975, sent a notice to Allied and Pruden- 
tial terminating their respective contracts for building 
and maintenance services, effective May 31, 1975, at the 
aforementioned premises. The complaint further alleges 
that the defendants, other than Allied and Prudential, 
have violated certain provisions of the 1975 Commercial 
Building Agreement (the "1975 Agreement") between Realty 
Adviscry Board on Labor Relations, Incorporated (the 
"RAB") and plaintiff by, among other things, failing to 
comply with the contracting of work provisions thereof, 
failing to arrange for or offer employment to the work 
force at such premises and failing to follow the grievance 


procedures provided by the 1975 Agreement (Comp. 915). 


It is alleged that defendants are bound by the terms 
of the 1975 Agreement by reason of their alleged membership 
in the RAB (Comp. 71) and that the 1975 Agreement was 
negotiated and concluded between plaintiff and defendants, 
&s members of the RAB, while defendants were members of 


the RAB (Comp. 413). 


The relief sought by the complaint is a permanent 
injunction to compel defendants to proceed to arbitration 
of disputes alleged to arise under the 1975 Agreement and 
restraining defendants, pending such arbitration, from 
dismissing any building service or maintenance workers 
employed at the subject premises or engaging any building 
service or maintenance contractor unless and until such 
contractor empleys such workers upon the terms and condi- 
tions set forth in the 1975 Agreement (Comp. pp. 9-10). 
The complaint also seeks a preliminary injunction 


providing precisely the same relief. (id.). 


On May 29, 1975, plaintiff made application to 
Judge Thomas P. Griesa of the District Court for a temporary 
restraining order on the same terms as the preliminary and 
permanent injunctions sought by the complaint. Judge 
Griesa declined to issue such an order, reserved decision 
or the matter and thereafter advised the parties that 


Judge Gagliardi would hear the application de novo. 


On May 30, 1975, ata de novo evidentiary hearing, 
plaintiff moved to amend the complaint to add William 
Kaufman and Louis Feil as additional defendants, which 


* 
motion was granted by Jv?xze Gagliardi. Additional eviden- 


* No amended complaint naming such additional verentante 


has been served and filed. 


tlary hearings were held before Judge Gagliardi on June 5 


and June 6, 1975. 


By memorandum decision, dated June 13, 1975, Judge 


Gagliardi denied plaintiff's motion for a preliminary 


injunction. Judge Gagliardi concluded that plaintiff had not 


met its burden of showing, and there appeared to be "little 
or no likelihood that plaintiff might ultimately establish", 
that defendants were bound by the 1975 Agreement by reason 


of their alleged membership in the RAB (Mem. Dec. p. 5). 


By notice of appeal, dated June 13, 1975 and filed 
June 16, 1975, pivintif? appealed from the order of the 
District Court. On June 16, 1975, a temporary restrai- ing 
order pending hearing and determination of plaintiff's 
motion for a preliminary injunction pending appeal was 


signed by Judge Murray I. Gurfein of this Court. 


On June 17, 1975, argument on plaintiff's application 
for a preliminary injunction pending appeal was heard 
before this Court. On June 18, 1975, in a per curiam 
decision, the defendants were restrained from treating 
as permanent the contractual arrangements with Monahan 
Commercial Cleaners, Inc. ("Monahan"), defendants! present 
building cleaning and maintenance contractor, plaintiff's 
application was in all other respects denied ana this 


appeal was set down on an expedited basis. 


STATEMENT OF FACTS 


A. Background Facts 


This dispute focuses upon two commercial buildings lo- 
cated at 77 Water Street and 127 John Street in New York City. 
Said premises are owned by certain of the individual de- 


fendants in this action (Tr. 40-41). 


Prior to September 1, 1974 each of these premises was 
actively managed by Cushman & Wakefield, Inc. ("C & W") pur- 
suant to a contractual arrangement (Exh. G) with Sage and 
the respective owners (Tr. 43, 276). Effective September 
1, 1974, C & W's contract was concluded and Sage began active 


management at each of these premises (Tr. 43). 
B. The Independent Cleaning Contractors 


Since their opening in 1970 or 1971, building cleaning 
and maintenance services were provided at each of these 
premises by independent commercial cleaning contractors 
(Tr. 44, 289). Neither C & W nor Sage ever employed clean- 


ing workers at these premises (Tr. 44, 276-277, 289). At 


all relevant times prior to June 1, 1975, Allied and Prudential 


were the independent commercial cleaning contractors at these 


premises. On or about April 29, 1975, each of Allied and 


Prudential was notified by Sage that its contract would 


terminate on May 31, 1975, pursuant to its terms (Exh. F 
and G to Sweeney Aff.). On June 1, 1975, Monahan became 
the present independent commercial cleaning contractor at 


each of these locations (Tr. 45). 


Plaintiff union had separate collective bargaining 
agreements with each of Allied and Prudential covering the 
cleaning workers at these premises (Tr. 73-74). Monahan 
has no collective bargaining relationship with plaintiff 
union but rather has a contract for its employees wherein 
Local 303, Teamsters, is the recognized bargaining agent 


(Tr. 300-301). 


On or about May 5, 1975, plaintiff union was notified 
that the contracts of each of Allied and Prudential would 
expire on May 31, 1975. Thereafter, plaintiff union began 
to assert its claim that defendants* were obligated to cause 


the new independent commercial cleaning contractor to employ 


the full work force which had been employed at these loca- 


tions by Allied and Prudential (Sweeney Aff.). 


* The term "defendants" as used herein, shall refer to 
all defenda:.ts otner than Allied-and Prudential. 


Such work force included 14 cleaning workers allegedly 


represented by plaintiff union and employed by Prudential 
at 127 John Street* and 12 cleaning workers allegedly 
represented by plaintiff union and employed by Allied at 
77 Water Street (Tr. 204-206, 250-25 re Allied and Prudential 
are continuing to perform cleaning services in tenant space 
in these premises, employing part of the work force repre- 
sented by plaintiff union (Tr. 261-262). Contrary to 
plainwi.i. s assertion (Appellant's Br. 29-30) that the workers 
in question were the employees of C & W and Sage, the record 
reveals that the workers in question are those persons 
employed by Allied and Prudential (Tr. 153, 170) who were 

d 


not offered employment ty Monahan in June, 1975. 


Plaintiff's contentions concerning defendants! alleged 
obligations are based upon its erroneous assumption that de- 
fendants are parties to and bound by the 1975 Agreement, 
which assumption was found by the court below to have been 
unsupported by the evidence. Such assumption in turn is 
premised upon the equally erroneous assumption that de- 
fendants were members of the RAB and made untimely efforts 


to withdraw therefrom, which assumption was also repudiated 


* Robert Kaufman testified that two receptionist-secretaries 
employed by C & W at 127 John Street became employees 
of Sage upon termination of the C & W contract in Sep- 
tember 1974. These secretaries subsequently became 
employees of Prudential (Tr. 307-309). ™ 


by the court below. 


D. RAB and the 1975 Agreement 
In or about October 1974, negotiations commenced between 


plaintiff union and the RAB, a multi-employer association 


on behalf of its members (Tr. 37). On January 2, 1975, such 
negotiations were successfully concluded by the execution 

of the 1975 Agreement, which became the collective bargain- 
ing agreement in effect between the members of the RAB and 


plaintiff union (Tr. 37). 


The certificate of incorporation, constitution and by- 
laws of the RAB (Def. Exh. F) contain express provisions 
governing membership. These documents establish that the 
RAB consists of "memberships", each of w ich "must be on 
behalf of either a residential or a commercial building in 
New York City." Thus, Article VI of the certificate of 
incorporation states, in pertinent part, that 

"The Corporation shall consist of Residential 

Puilding Memberships, and Commercial Building 

Memberships. Every application for membership 

must be on behalf of either a residential or 


a commercial building in New York City, and must 
designate the person who will become the member 


of the Corporation to act for erd represent such 
membership as its agent, in the -ffairs of the 


Corporation. (emphasis added) (see also 


Constitution, Art. II). 


The certificate of incorporation and constitution therefore 
require that in order to obtain membership there must be 

an application and that the application is “on behalf" of 
the "building 

Similarly, Section 14 of the by-laws of the RAB (Def. 
Exh. F rovides, in pertinent part, that 

3 bd 

"Any person, firm, association or corporation 

desiring to obtain a membership or memberships, 

for one or more buildings owned or operated 

in the City of New York, shall apply therefor 

in writing to the Secretary. The Secretary 

Shall thereupon submit the application for 

approval to the next meeting of the Board..." 

(emphasis added). 

None of the defendants ever submitted an application 
for membership in the RAB (Tr. 263). C & W executed de- 
fendants' #xnibits D and E, which were identified by Sue 
Everingham of the RAB as the only applications for member- 
ship contained in the files of the RAB pertaining to 77 Water 
Street and 127 John Street (Tr. 265). Significantly, neither 


Exhibit D nor E refers in any way to 


but only to C & W and the respective 


of this 


and other testimony, the dis 


concluded that 


trict 


any of the defendants 


buildings. On the basis 


court properly 


"There is no proof that C&W had any authority as 
ager.cs to apply for membership in the RAB on behalf 
of the defendar.ts. More eover, there is no proof 
that either C&W or any of the defendants intended 


cations to be made on defendants' behalf" 
4), 


Kenneth A. Shearer, Senicr Vice President of C & W, 
testified that C & W signed "“assents" to the RAB contract 
for every building it manages in which it has its own employees 
(Tr. 275-276), and that C & W did not sign assents for build- 
ings in which it did not have its own employees absent 
specific authorization from the owner (Tr. 280) and in those 
instances where an owner might have employees, such authoriza- 
tion was sought. Mr. Shearer also testified tl C W did 
not advise the owners of 77 Water Street and f hn Street 
that it had filed applications for membership in the RAB 
with respect to these buildings (Tr. 278). On the basis ot 
this and other testimony, 
cluded that 

"Te evidence... 

rhip in the RAB sol 

per 


ployers and as o 
John [Street] and 7 


is that C&W applied for member- 
ely in its own behal.’ 
ators of the ildi 
7 Water [Street]" () 


The conclusion of the court below is also supported by 
the assents to the 1972 RAB contract executed by C & W 


(Pl. Exh. 3 and 6).* Such assents expressly state that 


* Significantly, plaintiff's contract director testified 
that plaintiff did not possess any written "assert" to 
the 1975 Agreement "by anyone on behalf of anybody deal- 
ing with 77 Water Street or 127 John Street” (Tr. 74). 
In addition, plaintiff's attempt to infer that C & W's 
execution of these Exhibits was on behalf of defendants 
(Appellant's Br. 19) is erroneous, as found by the court 
below. As C & W did not sign collective bargaining agree- 
ments with plaintiff, but sigred "assents" thereto, Kenneth 
Shearer's testimony is wholly consistent with the findings 
below. 


9g 


4 
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the "Employer", Although "William Kaufman Organizati 
identified for informational pvrposes as the owner of the 
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rganization (or any other defendant). 
In addition, as testified to by Mr. Shearer, the assent form is 


completed by the RAB and C & W adds no data other than its 


r 


signature (Tr. 255). In fact, none of the defendants ever saw 


the assents signed by C & W prior to the trial herein. 


The conclusion that none of the defendants were ever 
members of the RAB is also supported by evidence concerning 
actions taken by or on behalf of plaintiff -- actions which 
cannot be interpreted as anything other than admissions 
of defendants' non-membership in the RAB. Kevin McCulloch, 
contract director of plaintiff, sent a letter (Def. Exh. C) 
dated January 9, 1975, addressed to Sage, asking that Sage 
institute the wage increases provided for in the 1975 Agree- 
ment, and stating that 

"By complying with this request we will feel con- 

fident of your willingness to enter into a new 

agreement with us on the same basis as the Realty 

Advisory Board Agreement to cover the employees 

in the above building. 

Moreover, Mr. McCulloch admitted in his testimony that this 


letter was of the type sent to independent owners and agents, 


rather than RAB members (Tr. 69, 76). He also admitted having 


received 


would make paymer 


8) 
“” 


accordance 


ie) 
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January 9 letter 


"{nasmuch 
Advisory 

the final 
commitment. 


i ol oe 


McCulloch 
letter of 
McCulloch's 
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sent to non-members RAB (Tr. 


Plaintiff sought in tt 
letter to Melvyn 
Sweeney Aff.), in reply to a le 
from Sage, indication of 
tion" and untimely withdrawal 


However, unilateral neous characteri 
ge's letter of January 21, 19 
drawal from membership 


by a review of said letter and 


Everingham of the RAB as 


U 


$0 


os 


vw 


to the purported replacement of the C & W membership in 


the RAB by alleged RAB membership for Sage upon the latter s 
ecoming managing agent for the two buildings (Tr. 25, 


b 
30-31; Mem. Dec. 4). 


5, Sage advised the RAB that ". .. 


On January 21, 197 
you are in error. We are not now nor do we intend to be 
members of the [RAB]. . ." This is the letter which was 


characterized by plaintiff as a resignation from 


ct 
oY 
S 
bo 


h o 

(Def. Exh. A). The basis for such characterization, how- 
' . ] la? 

ever, was simply an "assumption" by the RAB bookkeeper as 


to the intent of Sage (Tr. 25). The record before the 


Plaintiff further sought to demonstrate to the court 
below defendants' membership in the RAB by reason of the 
payment by Sage of two semi-annual $30 RAB dues invoices 
covering the period September 1, 1974 through March 31, 
1975 (Def. Exh. H and Ed. Albert Braunstein, controller 


for Sage, testified in detail concerning the payment of 


S$ 
be 
O 
S 
ct 
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wm” 
so 


these invoices (Tr. 316-318). P ge becoming 
managing agent at the two buildings on September 1, 1974, 
Sage and C&W developed a procedure for handling bills 


received after August 25th -- the usual cut-off date of C 


R° 


for payment of monthly bills. C & W received these bills 
y 


after said date, marked them in their usual and customary 


manner as approved for payment and forwarded them, together 


with perhaps a dozen or more other bills similarly received, 


to Sage. Having been received in the normal course 


from 
C & W and bearing the C & W approval stamps, each of such 
oS 5 t 3 


bills was paid as a routine matter by the disbursing de 
partment of Sage. The court below properly found that such 
payments by Sage were inadvertent and concluded that, other 


than such inadvertent payme 


"there is no evidence of [defen oe mem ership 
[in the RAB]; to the contrary, defendants' actions 


+ $ 
and condu ct have been consistent es non-member 
ship" (Mem. Dec. 4). 
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ARGUMENT 
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T. 2T BELOW TT) NOT PRP N CIICSTMATNTNN 
THE COUF BELOW DID NOL ERR N SUSTAINING 
DEFENDANTS CONTENTION THAT THEY HAVE 


NEVEF 


av GN 


TO OR 


It is a well-established principle that the duty to 
arbitrate is of contractual origin and that no person can 
te compelled to arbitrate a dispute unless required by a 


written agreement to do so. See, e.g., John 


v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582 (1960) 


9 U.S.C. $4. As is shown below, defendants wrre not parties 


to or otherwis 


143) 


bound by the 1975 Agreement (pursuant to 
purports to seek arbitration) under any of 


the theories advanced by plaintiff here and in the court 


below. 


A, Defendants Have Never Belonged to the RAB and 
ooo eS ee 
Have Never Assented to the 1975 Agreement. 
pret SSE DNA RA eM Set ct AD te OPE Tg Bedi hte chat 


Defendants contended below and the District Court found 
that neither the actions of defendants nor of C & W gave 
rise to membership in the RAB on behalf of defendants so as 
to bind them to the provisions of the 1975 Agreement. There 


was ample evidence to support that finding. 


1. Defendants Were Not Members of the RAB in Their 
Own Right or Signatories to the 1975 Agreement. 


Plaintiff has never contended that there exists any 


written agreement between plaintiff and any of the de- 


any of the defendants. In fact, in his testimony below, 
plaintiff's contract director, Kevin McCull och, expressly 
admitted that plaintiff did not possess any written 
"assent" to the 1975 Agreement "by anyone on behalf of 
anybody dealing with 77 Water Street or 127 John Street" 
(Tr. 74). It is therefore clear that defendants can only 
be bound by the 1975 Agreement by reason of alleged 
membership in the RAB. However, the evidence before the 
court below clearly established that the certificate 

of incorporation, constitution and by-laws of the RAB 
(Def. Exh. F) all expressly required the submission of an 


application in order to obtain RAB membership, and that 


none of the defendants ever submitted an application for 
membership (Tr. 263) nor ever sought membership in any 


other manner. The conclusion is therefore inescapable 
that none of the defendants ever belonged to the RAB 


and that none ever assented to the 1975 Agreement. * 


stir in erfrect this, since its argument 
on this appeal is premised solely on Cushman & Wakefield's 
membership in the RAB (Point I of Appellant's Brig at Je 


et seq.). 


17. 


Defendan Were Not Members of the RAB Nor Bound 
by the 19 Agreement by Reason of Actions 
of Cushman & Wakefield 
The court below, on the basis of the evidence adduced 
findings of fact that'C & W 
RAB solely in its own behalf 
as employers and as oper of the buildings at 127 John 


mF TT 
’ 


[Street] and Water [Street]", and that there was "no 


Wor any of the defendants intended 
plications to be made on defendants! behalf" (Mem. 
Dec. 3-4). Nevertheless, plaintiff contends here, as it 
did below, that C & W joined RAB "as agents of" the 
defendants, thereby making the C & W membership "binding" 
upon defendants (Appellant's Br. 12). However, plaintiff's 
theory of agency is premised upon errors both of fact and 


law, and the court below correctly decided that such 


theory was without merit. 


The most striking flaw in plaintiff's theory is its 


erroneous assertion that C & W in its transactions with the 


RAB acted in a capacity as agent for a purportedly dis- 


closed principal, namely defendant Sage (Appellant's Br. 
20, 21, 31). The fact is, however, that neither of C & W's 
membership applications (Def. Exh. D and E) made any 
mention of the buiiding owner, and neither bears any signa- 


ture containing the words "as agent" or words of similer 


import. The only reference to C & W as an agent appears 
in a schedule of descriptive data at the bottom of the 


application form, where C & W is merely identified as 
a 


being the managing agent of the premises. On the basis 
of the foregoing facts it is clear that, notwithstanding 
whether or not C & W had the authority, either actual or 
apparent, to-join the RA» on behalf of defendants, C W 


did not act on their behalf but instead acted 
name and for itself only. This follows not only from the 
fact (as found by the court low) that "defendants! 
actions and conduct have been consistent with non-membership 
[in the RAB]" (Mem. Dec. 4), but also from the ordinary 
rule of agency which is succinctly set forth in 3 C.J 
Agency §393, as follows: 

"As a general rule, where an agent executes 

an instrument or commits an act in his own name 


with no intention to bind the principal, the 
principal ordinarily will not be liable thereon, 


* Although C * W's "assents" to the 1972 collective 
bargaining agreement (Pl. Exh. 3 and 6) do identify the 
owner of the premises, the owner is not designated as 
principal and it is clear that the identification of the 
owner is merely informational. [In fact, the record shows 
that such information is placed on the 2ssent form by the 
RAB and not the employer (Tr. 285). The "assent' forms 
clearly identified aC & W subsidiary, and not the owner, 
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as “Employer” of the employees covered by the assent. In 
any event, it is clear that the 1972 assent does not creat 


membership in the RAB or have any binding effect with respect 


to the 1975 Agreement. 
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See also Restatement (Second) of Agency §156, Comment Re 


Here, not only were the pertinent documents executed 
by C & W in its own name, but the court below specifically 
found that "[t]here is no proof that either C & W or any 


of the defendants intended the applications [for RAB mem- 
bership] to be made on defendants! behalf" ( 
The rule stated in 3 C.J.S. Agency §393, supra, is thus 
clearly applicable and defendants are not bound by C & W's 


actions with respect to the RAB. 


Restatement (Second) of Agency §14(n) (cited at 


Appellant's Br. 14), to the effect that a person may be both 
an agent and an independent contractor, is tisis irrelevant, 
because although C & W was an agent the court below found 


that it did not act in such capacity in transactions with 


the RAB. 


Because C & W did not act in the capacity of agent, 
4t follows that the question of its authority as such is 
4rrelevant. However, even if it were assumed, arguendo, 


and contrary to fact, that C & W did purport to act as agent 


for defendant Sage in transactions 


clear that such action woul 


authority, 


on defenda 
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with the 
uave been in 


either actual or apparent, 


el. 


RAB, it is 


Q 
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excess of 


Insofar as actual authority is concerned, the record 
(Tr. 275-280) demonstrates, and the court below exp: :ssly 
found, that "[t]here is no proof that C & W had a 
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authority as agents to apply for membership in the RAB on 
behalf of the defendants" (Mem. Dec. 4). Moreover, with 
respect to the question of apparent authority, plaintiff 
presented no evidence in the court below in support of its 
present contention (Appellant's Br. 20-22) that C & W had 
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any such authority. As the Fifth Circuit stated in Bogue 
Electric Mfg. Co. v. Coconut Grove Bank, 269 F.2d 1 (5th 
Cir. 1959), 

"The burden of proving agency is on the party 

asserting it... . Whether or not acts are 

within the scope of an agent's apparent 

authority is to be determined as a question of 

fact". 269 F.2d at 4. 
* Plaintiff's failure to adduce any evidence of apparent 
authority is highlight ed by the fact that on this appeal the 
only matter cited by plaintiff in support of its assertion 
beer such authority existed is a dictum, contained in the 
per curiam deci sion on plaintiff's motion for a preliminary 
petuaseion pending appeal, to the effect that this Court had 
been led to believe that there was a practice in the industry 
of Local 32B —- RAB bargaining through managing agents 
(Appellant's Br. 17; 20). There is absolutely no evidence of 
any such practice. 
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Plaintiff argues that defendants, ot! 


Prudential, are successor employers to C 
termination of C & W's services in Septen 
over the C & W work force at each of the 
Assuming, arguendo, that defendants are 


employers to C & W, defendants cannot be 
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found to have become 


parties to or otherwise bound by any of the provisions of t 


1975 Agreement. NLRB v. Burns Security § 
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In Burns, the Supreme Court held that a successor 


employer does not, simply by virtue of such succession, 


become bound by the collective bargaining agreement 


by a union and the predecessor employer, in view of 


provisions of §8(d) of the National Labor Relations 


29 U.S.C. §158(d). ‘406 U.S. at 281-284. 


that 


The Court 


"[SJuch a duty [the obligation of the collective 
bargaining agreement] does not, however, ensue 
as a matter of law from the mere fact that 
employer is doing the same work in the same 


place with the same employees as his 
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Wiley involved a statutory merger of two companies 


and, as noted by the Supreme Court in Howard Johnson, its 


holding was properly cautious and narrow in limiting Wile 


to the: circumstances peculiar to the merger context. 417 
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U.S. at 254. As the merger in Wiley was conducted “against 


@ background of state w that embodied the general rule ti.at 
in merger situations t.ie surviving corporation is liable 

for the obligations of the disappearing corporation" (Burns 
4o6 U.S. at :86), the duty 'to arbitrate uniter its predecessor 


collective bargaining agreement may have been fairly within 
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the reasonable expectations of the parties" (Howard Johnson, 
417 U.S. at 257). In addition, as noted in Howard Johnson, 


with the disappearance by merger of the predecessor employer 
in Wiley, no other party would be available to enforce 
ket J 
the obligations voluntarily undertaken by the merged corpo- 
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ration. 


In the instant case, plaintiff union seeks to hold de- 
fendants to contractual provisions in the 1975 Agreement 
never assumed by them. As was the case in Howard Johnson, 
and not withstanding defendants! alleged successorship status, 
the Wiley argument is inapplicable and this Court cannot 
compel arbitration of contractual provisions not binding 
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upon defendants. 
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the expiration o he relevant collective bargaining ag 
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not even the predecessor. Arbitratior 


under such circumstances. 
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as managing agent for these 


gaining agreement in 
Agreement and negotiations for a new agreement had not 
commenced. The 1972 Agreement expired by its terms on 
December 31, 974 At the time that the dispute between 


plaintiff and defendants arose, the 1975 Agreement 


effect. Indeed, plaintiff alleges it is the breach 


the 1975 Agreement that gives rise to their purported 


and prayer for equitable relief (Comp. 47 1, 13, 14 and 15). 


Plaintiff, to succeed in this action, 1. *+ demonstrate 
t defendants are obligated under the 1975 Agreement. 


The 1975 Agreement was nes 
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and Prudential, were joint employers with C & W with 


respect to the work force employed by C & W at these 
premises. Plaintiff cites Greyhound Corp., 153 NLRB No. 


59 LRRM 1665 (1965) as authority for 
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and asserts that the contract between Sage and C & W (Def. 


Exh. G) provides full support for this finding (Appellant's 
Br ih 
hae Sb che 
In Greyhound, supra, the record before the National 


Labor Relations Board clearly revealed that Greyhound had 


participated actively in the direct supervision of th 
employees of its cleaning and maintenance contractor. 
hound was found to have established work schedules for such 
employees, determined the number of employees required to 
meet such schedules, given work instructions and prompted 
discharge of such employees. Accordingly, a joint employer 


status with the contractor was found. No such necessary 


plaintiff nor can any be found in the record in this action. 


Instead, and in sole support of this theory, plaintiff 


relies upon a general contractual retention of the right 
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The dispute sought to be arbitrated by plaintiff focuse 


upon its claim that Monahan, the 


cleaning and maintenance contractor at the premises, be 


the 1975 Agreement and employ those building service and 
cleaning workers represented by vlaintiff and formerly 
employed by Allied and Prudential. Plaintiff would have no 


dispute with defendants had Monahan become party to the 


Plaintiff argues that the replacement of Allied and 


Prudential by Monahan and the employment by Monahan of its 
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own work force constitutes a violation by defendants of the 
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contracting of work provisions contained in Artic 
the 1975 Agreement (Comp. 915). Article I of the 1975 
Agreement provides, in pertinent part, as follows: 
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In Lewis v. Seanor Coal Co., 382 F.2d 437 (3d Cir. 1967), 


cert. 


390 U.S. 947 (1968), the Third Circuit described 


the essence of a proscribed "hot cargo" agreement as one 
which “applies pressure on an employer, directly or indirect- 
ly, to require him to cease doing business with a third 


party in order to persuade the third party to accede to the 


union's objectives. Its focus, therefore, is on the effect 
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r. pp. 153 and 170) and that neither any 

of the defendants nor C&W ever employed building cleanings 
and service workers. (Tr. pp. 43, 44 and 277). From the 
time that the premises in question were opened, defendants 
contracted with outside contractors to perform all necessary 


building cleaning and maintenance services. (Tr. tea 2&9). 


Thus, no valid "work preservation" exemption for 


defendants' own employees can be found to support this 
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"hot cargo" clause. The self-serving statement 
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In t..e maritime cases, this Court was faced with 
interpretations of §8(e) as they related to "ships". he 
maritime unions! argument that, once a fell into 
their contractual jurisdiction, any subsequent employer 
must agree to become a party to such union's contract is 
strikingly analagous to plaintiff's coitentions with 
respect to "buildings". The fact that pressure was exerted 
in Seatrain Lines not against the subsequent purchaser, but 
against the transferor, was not persuasive in exempting 
otherwise prohibited conduct from the strictures of §8(e). 

As in the maritime cases, plaintiff's attempt to 
portray the challenged clauses as legitimate work preserva- 
tion provisions colorably relates only to employees formerly 
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If plain f were able to enforce Article I of the 
1975 Agreement, an independent contractor, who not ' 
bargained with plaintiff cor ling 7d nditions 
of employment for his own work force be 1 
1975 Agreement. Plairtiff's attempt 
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